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Appeal from the Order of Dismissal of the District Court
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Bryant H. Croft, Judge
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IN THE SUPREME COURT
OF THE STATE OF UTAH

SUSAN E. MAXFIELD, as Guardian ad Litem for LAURIE ANN
MAXFIELD,
Plaintiff and Appellant.
vs#

PETITION FOR RE-HEARING
Case No. 13955

KENNETH 0. FISHLER,
Defendant and Respondent.

PLAINTIFF petitions the Court for Re-Hearing concerning
the affirmation of the Trial Court's Order of Dismissal with
Prejudice for failure to prosecute pursuant to Rule 41(b),
Utah Rules of Civil Procedure.

Said petition is based on the

grounds that the facts relied upon for the affirmation are
not in fact the true facts of this case.
It is stated in the Court's decision that only one
bond was filed, and then only on January 10, 1975.
contrary:

To the

the record indicates that, pursuant to Rule 12 (j),

Utah Rules of Civil Procedure, the Plaintiff filed its1 nonresident Security Bond December 12, 1972, a copy of which is
attached hereto and made a part hereof.

Thus, the timely

filing of the non-resident Security Bond in late 1972, was
well before the date the Court ordered that bond to be filed January 3, 1973.

The bond filed on January 10, 1975, claimed

as being the only one filed, was the cost bond for Appeal
by the Howard
W. Hunter Lawbond
Library, J. from
Reuben Clark
Law School,
BYU.
which is aDigitized
quite
different
the
earlier
filed
Machine-generated OCR, may contain errors.

Security Bond.

Therefore, all bonds required by the Utah

Rules of Civil Procedure were properly and timely filed,
contrary to the facts represented in the Court's decision.
In response to the allegation that Plaintiff was
dilatory in preparing his case and answering the Interrogatories propounded by Defendant March 14, 1974, the facts
indicate that the Plaintiff's counsel diligiently pursued the
case and the delays evident in the record were a function
not of counsel's lack of diligence but because of Plaintiff's
indecision concerning who would represent her.

The facts

also evidence that Plaintiff's case was delayed during most
of 1973 because Plaintiff's counsel was off the case for
that time at Plaintiff's request.

Early in 1973, Plaintiff

Susan Maxfield requested that her counsel, Boyd M. Fullmer,
withdraw from the case.

Present counsel turned the file over

to Mrs. Maxfield who then left this jurisdiction for Phoenix,
Arizona, taking with her the complete file.

Present counsel

prepared the withdrawal of counsel papers but never signed
them fearing the possible prejudice that might have been
done to the case.
However, late in 1973, Plaintiff Susan Maxfield
re-contacted attorney Boyd M. Fullmer, requesting him to
reassume legal representation of the case because of her
inability to secure other counsel out of state.

During this

period when the matter of permanent legal representation
was not established, Susan Maxfield had suffered a disastrous flood at her residence in Phoenix, during which event
the file and many important papers were lost.
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To secure

copies of these papers and reports, Mr. Fullmer spent the
last weeks of 1973 and the first months of 1974 in tracing
down and acquiring copies of the destroyed documents, all of
which were critical to the pursuit of the case.
The Plaintiff's objection to the Defendant's
propounded Interrogatories and Motion to set the case for
Trial, were based upon his knowledge that the hiatus in
representation during most of 1973, and his attempts to
resassemble the file during early 1974, would effectively
preclude his opportunity to effectively represent the Plaintiff
until such time as he could secure additional facts, review
prior acquired material and further pursue the case. For
these reasons, additional time was required for the answering
of the initial and the supplemental interrogatories.

The fact

that the initial interrogatories were not answered until five
days before trial, in light of the surrounding circumstances,
can carry with it no logical or legal.significance.
Contrary to Defense counsel's assertions and the
Court's statement, it is not the case that Plaintiff's counsel
had neither sought nor secured expert medical testimony or the
medical records in this case.

Doctors in Salt Lake and

Phoenix were contacted regarding the present matter, and all
relevant medical reports from the attending physicians and
hospitals

were obtained regarding the birth and later cor-

rective surgery.

It is a mere assertion by opposing counsel,

apparently adopted by the Court in its' upholding of the Lower
Court's granting of the Motion to Dismiss, that no medical
Digitized
by the Howard
W. Hunter Law Library,
J. Reuben Clark Law
School, BYU. Tnri^^
experts had
been
consulted
or records
secured.
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•
difficulty was encountered in the attempt to secure medical
advice and testimony:

Doctor Fishier

and Dr. Clark exhibited

I

open hostility towards the Plaintiff, and the doctor in
Phoenix, treating the infant Maxfield child, ceased his

|

treatment upon hearing of the medical malpractice case in

•

Utah.

Thus, not only were the doctors unwilling to cooperate

or testify, but one even refused a patient for the reasons of
an impending malpractice suit.

I

Indeed, Plaintifffs counsel

has constantly encountered antagonistic attitudes on the

J

part of all doctors contacted together with the pervasive

t

silence witnessed at every instance when Plaintiff's
counsel attempted to secure voluntary aid of an expert medical
witness.

It can be easily understood why a witness who had

openly demonstrated his hostility was not subpeoned more than
one week in advance of the Trial.

The fact that the expert

medical witness was absent from the jurisdiction at the time
of the subpeona is neither surprising nor indicative of any
ommission or failure on the part of the Plaintiff.

Put

plainly, the only way Plaintiff's counsel could have obtained
its' medical witness is by subpeona.
The proffer of proof as to what Plaintiff expected
to have establisheo

was made off the record and the on-record

accounting of that conference omitted more than it recorded.
The volumunous medical records establishes that Plaintiff's
case was well prepared and that Plaintiff was willing and able
to proceed with that evidence and the testimony of Defendant
Fishier.

At no time did the trial court indicate that the

the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
denial ofDigitized
thebymotion
for a continuance would in any way hamper
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need make a motion that the Trial, previously scheduled, be
allowed to proceed; it is axiomatic that the trial should
then automatically proceed as scheduled•

Clearly, the denial

of the Motion for a Continuance followed by a granting of
the Motion to Dismiss for a failure to prosecute, thus not
allowing the Plaintiff to proceed as he was best able, was
neither consistent nor justified under the facts in
this case.

Ths facts indicate that the Plaintiff had ample

and sufficient evidence to support his case, this evident
upon a review of the file.
In summary, the Plaintiff was ready, willing and
able to prosecute his case on the merits. While the Plaintiff
is willing to grant that there may not have been justification
for a Continuance, she neither accepts, thinks logical nor believes
the Court was justified in granting the Motion to Dismiss for
a failure to prosecute. . The matter of the denied continuance
is not at issue; and as such all references to the denied continuance in the Defendant's brief and the Court's decision are
irrevelant for that is not the point in contention on this appeal.
It is clear that based upon the erroneous facts relied
upon and the misunderstanding of the point on appeal, Plaintiff
has been denied her day in court.

We respectfully request a

Re-Hearing of this case so as to allow a trial on the merits in
order that the issues of the initial action can be presented
and adjudicated.
Respectfully Submitted,
FULLMER AND HARDING
540 East Fifth South, Suite 203
Salt Lake City, Utah 84102
Digitized by the Howard W. Hunter Law Library, J. Reuben
Clark Law School,for
BYU. Appellant.
-Attorneys
Machine-generated OCR, may contain errors.

^ S T f g i . ^.

UNITED STATES EDELTJ^^GUAIIANTY COMPANY
(A Stock ^Company)

DISTRICT

|N THE

COURT OF
r>ALT

IN AND FOR

..LA-KK

'.

^\IM.J.VM!?J.Ak.M^M^..
COUNTY, STATE OF UTAH

SUSAN E . MAXFIELD as
Guardian ad Litem for
LAURIE ANN MAXFIELD,
Plaintiff
UNDERTAKING FOR COSTS

versus

Civil

KENNETH 0. FISHLER

N o . 208,1*53

Defendant

WHEREAS, the plaintiff.... in the above entitled action resides... out of the State of Utah; and
WHEREAS, the defendant... in said action ha 3 required the plaintiff.... to give security for costs
and charges which may be awarded against the plaintiff ..;
NOW, THEREFORE, in consideration of the premises, UNITED STATES FIDELITY 'AND GUARANTY COMPANY, of Baltimore, Maryland, a corporation duly incorporated under the laws of the State
of Maryland and authorized to do business in the State of Utah, does hereby undertake and promise to
pay such costs and charges as may be awarded against the plaintiff.... by judgment, or in the progress
of said action, not exceeding the sum of

. ^ M ^ . ^ ^

n

^ ^ R ^ / . m . Z - - " - Z " Z

" " " . - " - j r . " - z z r . " - " - - " " - - . - ; : . - z . 7 . " - " " - z " " .

Dollars ($300 . 0 0

)f

to which amount said UNITED STATES FIDELITY AND GUARANTY COMPANY acknowledges itself
bound.
DATED this

?.?th

d a y 0f

MEMBER
UNITED STATES jFIDELITY

^i

g

72

GUARANTY COMPANY

> /
By/..k^A<...;..(.A^.^.-!.•.7.^..,.,.^.^^::

Attorney-infact
rfey-inSTATE OF UTAH
COUNTY OF

j
SALT LAKE

I

ss:

ROBERT R. 10NNTAG
being first duly
sworn, en oath deposes and says that he is the attorney-in-fact of the UNITED STATES FIDELITY AND
GUARANTY COMPANY, and that he is duly authorized to execute and deliver the foregoing obligation;
that said Company is authorized to execute the same, and has complied in all respects with the laws of
Utah in reference to becoming sole surety upon bonds, undertakings and obligations.

Subscribed and sworn to before me this
DECEMBER

7.?.. ....

day of

A.D. 19.7.?...
•'

My commission expires

June 8 , 1976

Bond No. 71-0160-832-7?
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Notary Public

FULLMER & HARDING
B O Y D M. F U L L M E R

A T T O R N E Y S A T LAW

R A Y M. H A R D I N G

5 4 0 EAST FIFTH S O U T H , SUITE 2 0 3
SALT LAKE CITY, UTAH

84102

(SOI) 355-74-75

I hereby certify that I personally delievered two
copies of the Appellant's Petition for Re-Hearing in the matter
of Maxfield vs. Fishier to the offices of WORSLEY, SNOW &
CHRISTENSEN, Seventh Floor, Continental Bank Building, Salt
Lake City, Utah on this 20th day of August, 197 5.

L HtL (MMm
MARK GUSTAVSON

STATE OF UTAH
COUNTY OF SALT LAKE
On this 20th day of August, 1975, personally appeared
before me Mark Gustavson, the signer of the foregoing instrument,
who acknowledged to me that he executed the same of his own
free will and choice.

Notary Public
ResMing at Salt Lake County, U
My Commission Expires:
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